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To the Petition of William Ferguſſon of Auchinblain. 


AD the Reſpondent been conſcious of any ſuch Omiſſion, whether 
fraudulent or faulty, as either in Law or Juſtice would have fubjet- 
ed him to this heavy Demand brought againſt him by Mr. Ten for 
of Auchinblain, he had it in his Power to have prevented this re- 
claiming Petition, by extracting his Decrcer-ablolvitor ; bur as he was 
: in Belief Auchiublaiu would not have again upptied, he forbore lay- 
ing out that Charge: Of this Delay Auchiublain takes Advantage, and by the Pe- 
tition now to be aniwered craves an Alteration of the former Interlocutor. 

The Foundation of this Claim is a ſuppoſed Neglect in the Reipondent, ſaid to 


have been employed by Auchinblain as his Agent in this and other Affairs, in not 


roducing his Intereſt in the Ranking of /// at ſon's Creditors, within the fix Months 
fimired by the late Act of Sederunt, whereby ſuch Creditors of a Sankrupt, whoſe 
Intereſts were produced within the ſix Months, were intitled to a Preference to ſuch 
of the other Creditors whole Intereſts were not produced within that Time. The 
Loſs of this Advantage over the other Creditors is what the Petitioner characteriſes 
ſo much real Damage ſuſtained by him; and therefore inſiſts, that the Reipondent 
ought to be liable to make good theſe Damages. 
his ſuppoſed Neglect is as old as the 1738. It is admitted, that Auchinblain 
came to Town within a Day or two after the ſix Months had clapled, and was then 
acquainted, that neither his Intereſt, nor the Intercit of any of the other Creditors, 
(excepting a {mall Debt due to Baidline for about 60 J. Sterling) had been produ- 
ced within the ſix Months. Anuchinblain does not ſeem then to have entertained 
any ſuch Notion, as that the Relpondent, on account of this tuppoled Neglect, was 
liable to make good to him his whole Debt; no fuch Attempt was then made, not 
for the Space of five Years thereafter; it was no ſooner than the Year 1743, that 
Auchinblain thought proper to prefer a ſummary Complaint to your Lordihips, 
which was rejected as incompetent ; then it was that Auchinb/ain commenced this 
Proceſs before the Baillies of Edinburgh, which, with the Defences, Anſwers and 
Replies, being adviſed by the whole Aſſeſſors, Decreet-ablolvitor was pronounced 
and extracted. 6 | | 

Auchinblain brought a Reduction before your Lordſhips, and having reſerred to 
the Reſpondent's Oath a Variety of Facts, upon Suppoſition of which he founded 
his Claim, the Reſpondent was examined upon Oath upon all ſuch Interrogatories 
as Auchinblain thought proper to put; which Oath being adviled by the Lord Min. 
to Ordinary, his Lordſhip /u/tained the Defence and aſſoilgied. 

Againſt this Interlocutor of the Lord Ordinary a reclaiming Petition was preferred 
to your Lordſhips, upon adviſing of which, with the Aniwers thereto made for the 
Reſpondent, your Lordſhips unanimouily pronounced the Interlocutor now brought 
under Review: Upon what Ground then Auchinb/ain ſhould imagine that all theſe 
Judgments arc to o reverſed. when there is nothing new either in Law or Fact al- 
ledged in this reclaiming Petition, is not eaſily comprehended. | 

The Points principally laboured in (this reclaiming Petition are theſe two, 1/f, 
That the Reſpondent, then a Writer by Proteſſion, and following Buſineſs about the 
Parliament-houſe, was in ule to be employed by Auchinblain as his Agent or Wri- 
ter in other Law-proceſſes, for Evidence of which two diſcharged Accompts for ve- 
ry trifling Sums are referred to as annexed to the Petition; that Auchinblain in- 
tended to employ the Reipondent as his Agent in recovering Payment of the Debt 
due by Wathm, and in that View gave him a Letter to Mr. Whiteford to get up 
the Intcreſt from him, ro whom it had been formerly aſſigned in Security of Debr, 
in order to its bcing produced in the Hands of the Clerk of the Sequeſtration of 
Wat ſon's Effects; and therefore that the gy e having omitted, whether by 
Fraud or Neglect, to 2 that Intereſt in due Time, is bound to repair the Da- 

ages which Auchinvlain has thereby ſuſtained. 

24ly, That whether the Reſpondent ſhall be conſidered as Auchinblain's Agent 
or not, yct as he undertook this Commiſſion or Truſt, he was ſo far bound to have 
executed the ſame, as at leaſt to have produced his Intereſt in the Proceſs of Seque- 
ſtration, whereby Auchinblain would have obtained a Preference to the other - 
ditors, and Payment of his whole Debt; and therefore, ex lege mandati, is anſwer- 


able 


2 ) 
able ro make good the Damages which Auchinblain has ſuſtained by this Omiſſion. 

It is an agreed Point, That at the Time when this Sequeſtration was awarded not 
one of Watſon's Creditors had done any. Sort of Diligence to attach any of his Ef- 
fedts, by Arreſtment or otherwiſe ; ſo that they were then all par; paſſu preferable. It 
is alſo admitted, that as this Act of Sederunt, which was but temporary, was then 
upon the Point of expiring, none of theſe Creditors (excepting Bedline, for a ſmall 
Debt of about 60 J.) did produce their Intereſts within the ſix Months; and that 
Bedline, who ſeems to have lien upon the Catch to get an Advantage over the o- 
ther Creditors, did not produce his Intereſt till within two Days of the Elapſe of the 
ſix Months. And it is in like manner admitted, that in the Ranking of /Yatſon's 
Creditors they have all been brought in par: paſſu, and thereby have drawn, or are 
intitled to draw an equal Share in proportion to their ſeveral Debts. 

Such being the State of the Caſe, it is apparent, that what Auchinblain characte- 
riſes Damage by him ſuſtained, is the Loſs of an Advantage which he might have ac- 
quired over the other Creditors, had his Intereſt been produced within the fix Months. 
Whether even this Advantage over the Creditors would have been obtained, is quite 
uncertain, the Probability lies rather the other Way, That though the other Credi- 
tors forbore to produce their Intereſts, in reſpect that the Act of Sederunt was then 
about to expire, and were contented to come in equally for a Share of the common 
Debitor's Effects, if any Number of theſe Creditors had produced their Intereſts, it 
is ſcarce to be thought but that the other Creditors would have been equally atten- 
tive to their Intereſts, and by producing the Vouchers of their Debts within the fix 
Months, would have prevented any Attempt ee. other Creditors, whereby they 
might have been cut out. No Man will ſay, that the Reſpondent, even though he 
had undertaken this Commiſſion, was bound to have lien at the Catch as Bedline 
did, and to have kept up Auchinblain's Intereſt till the fix Months were upon the 
Point of expiring, and thereby to have nicked a Preference to all the other Credi- 
tors. If the Reſpondent did truly undertake this Commiſſion, he was bound to have 
executed the ſame quamprimum; ſo that Auchinblain's Intereſt ought to have been 
produced, ahd lodged in the Hands of the Clerk of Procels, as early in the Month 
of June as it could have been got up from Mr. M hite ford. The fix Months did 
not elapſe till about the Middle of 7#1y ; fo that the other Creditors muſt have had 
five or ſix Weeks Notice, and timeous Advertiſement to produce their Intereſts, in 
order to prevent Auchinblain's getting this Advantage over them. What Probabi- 
lity there is that theſe other Creditors, who were not unacquainted with the Appli- 
cation of the Bankrupt, and Sequeſtration- thereupon awarded, would have allowed 
Auchinblain to gain this Advantage over them, when otherwiſe all pari paſſu pre- 
ferable, is humbly ſubmitted. | 
The only real Damage therefore which in common Juſtice Auchinblain can be 
ſaid to have ſuſtained, is that Proportion of the Bankrupt's Effects which he draws 
leis than othetwite he would have done, in cale Bed/ine had not gained this Adyan- 
tage to himlelf, by producing his Intereſt when the ſix Months were juſt upon the 
Point of expiring. All the other Creditors were pars paſſ preferable before the Se- 
queſtration. they remained fo afterwards, and accordingly have been ranked, and draw 
proportionally, with a trifling Diſcount upon each Debr, correſponding to what Bed- 
line draws more than he would have done, had he not taken the Start of the other 
Creditors by a very artful Piece of Management. 

It was not the Intention of the Act of Sederunt to give any Advantage to one Cre- 
ditor over another, the Purpoſe of that Regulation was equitable and juſt, to bring 
in all the Creditors parti paſſu, and thereby to prevent thoſe Adyantages which Cir- 
cumſtances of Time and Place, or Colluſion with the Bankrupt, might give to one 
Creditor, of gaining to himſelf a Preference over the other Creditors ; fo that what- 
ever might haye been faid, it rhe other Creditors had produced their Intcreſts, whilſt 
at the fame time Auchinblain's had not been produced, and a Preference thereby 

ained to the other Creditors in excluſion of him; yet where nothing of that Kind 
ad. when Archinblain does not in reality loſe one Farthing, but draws his 
Proportion pars paſſu with the other Creditors, it is ſubmitted to your Lordſhips 
Conſideration, with what Juſtice or Reaſon he now endeayours to recur againſt the 
Reſpondent for thoſe Profits or Advantages which he might poſſibly have gained o- 
ver the other Creditors, had his Intereſt been produced within the fix Months. 

Thele Particulars being premiſed. the Reſpondent now proceeds to examine the 
Truth of thele two Propoſitions which are made the Foundation of the whole Argu- 
ment in this reclaiming Petition. vig. x//, That the Reſpondent was em bar, 
Auchinblain as his Agent or Writer in this and other Aﬀairs. 244%. That he did 
undertake» this Mandare or Commiſſion to produce Auchinblain's Intereſt in the 
Ranking of. #at/ox's Creditors. 3 And 


22 | 
And with regard to the f of theſe, the . avers it to be true, which. 
if needful, can be proved by Numbers of Witneſſes, that in the 1738 he was in no 
Sort of Buſineſs as an Agent about the Parliament-houſe; he had for ſome Time been 
endeavouring to qualify himſelf for that Branch of Buſineſs, and, as an Introduction 
into Buſineſs, was glad to be employed in the lower Steps or Rudiments of Agen- 
try about the Parliament houſe, or, as Occaſion offered, to be employed by any 
wh would give him Employment in the copying or writing Papers by their Dire- 
tions. 
The Reſpondent does in like manner aver, and, if needful, offers to prove it, that 
for ſeveral Y ears both betore and after the 1738, Alexander Shaw Writer in dinburgh 
was Auchinbluiu's conſtant and ordinary Docr, and that any Concern the Reipondent 
ever had in any of Auch:nblain's Athirs was, by Directions from and as under 
Alexander Shi&: By this Means it ſome times happencd, that in borrowing u 
Proceſſes and the like, in which Alexander Shaw was Agent, the Reſpondent hag 
Occaſion to give out a few Shillings, of which he after yards received Payment from 
Auchinblain, as appears from the two Accompts ſubjoined to the Petition, and fur- 
ther chan theſe it is not pretended that the Reſpondent ever had any Imployment 
from Auchiublain. 
- It appears from the Receipts ſubjoined to theſe Accompts, the Articles of which 
are all the meereſt Trifles imaginable, that the Reſpondent did not receive the ſmal- 
teſt Grarification for Pains or Trouble as Auchinblaiu's Agent in theſe Matters. 
What trifling Sums he had advanced were repayed, and nor one Farthing more. The 
Receipts as ſubjoined to theſe Accompts bear the preciſe Sum received, ſo that Au- 
chinblain can never be permitted to lay, that one Farthing more was received than is 
acknowledged by theſe Receipts : It is the uſual Practice to give a Writer's Servant 
ſome little thing by way of Gratification for his Trouble; bur as Auchinblain was 
not thus generouſly diſpoſed, as he paid Alexander Shaw his ordinary Doer for 
his Trouble and Pains in ageuting his Proceſſes, he did not think himſelf bound 
to acknowledge the 2 in that Manner; and therefore, upon clearing the 
firſt Accompt, ſcored a Blank Article which had been left for a Gratuity to the Re- 
ondent, and did not pay one Farthing more upon clearing either Accompts, than 
the trifling Articles which the Reſpondent had advanced as acting for Alexander 
Shaw, and accordingly the Reſpondent granted his Receipts for theſe preciſe Sums 
and no more. | | 

It will nor be controyerted, That Alexander Shaw was before this Period im- 
ployed by Anchinblain as his conſtant and ordinary Doer: Neither will it be con- 
troverted, that he continued to be imployed as Auchinblarn's Agent in the Ranking 
of Watſon's Creditors, upon this very Sequeſtration. And thus it appearing that 
Alexander Shaw was imployed by Auchinblain as his conſtant and ordinary Doer 
in all his Law Proceſſes, and more particularly with Relation to this Debt of Wat- 
ſox's after the Sequeſtration, how ridiculous is it to ſay, that the Reſpondent was 
imployed as Auchinblain's Writer or Agent, for this ſingle Act of getting up this 
Intereſt from Mr. I hiteford, and producing it in the Proceſs of Sequeſtration 

The Evidence of this Fact does not however reſt here. The firſt Accompt refer- 
red to by Auchinblain as ſubjoined to the Petition, relates to a Proceſs at the In- 
ſtance of one Campbell againſt the Marquis of Annandale, in which Auchinblain 
would impoſe upon your Lordſhips to believe, that as that Proceſs was carried on 
by him, the Reſpondent had been imployed as his Agent therein, becaule it fo hap- 
pened, that in the Accompt referred to there are ſeveral ſmall Articles ſtated for In- 
rolments, borrowing up the Proceſs, and ſuch like. 

It is ſurpriſing, that ſuch Liberties ſhould be taken in averring Facts fo notoriouſ] 
falte, and fo eaſily diſproved: The Reſpondent does ſay, and will peril the Cauſe 
= it, that 2 Shaw, Auchinhlain's ordinary Doer, was his Agent in 
that very Proceſs, and as ſuch was paid by Auchinblain for his Trouble therein. 
The Retpondent was no otherwiſe concerned than by Mr. Shaw's Directions im- 
ployed to run his Errands. whereby he had Occaſion to pay the ordinary Dues for 
Inrolments, borrowing up of the Proceſs, and fuch like Articles, of which there is 
irreſiſtible Evidence from this ſingle Conſideration, that the Reſpondent was not 
thought entitled ro one Six-pence of Gratification ; on the contrary, Alexander 
Shaw was paid by Anchinblain his Agent-Fee for that very Proceſs. This Fact, 
it is believed, Alexander Shaw will not deny, and can further ſatisfy your Lord- 
ſhips in what Character the Reſpondent was imployed. 

Theſe Obſervationgę with reſpect to the firſt Accompr, do equally apply to the o- 
ther. Alexander Shaw, Auchinblain's ordinary Doer, was his Agent in m_— 
10 


miſſion betwixt him and his Son, and in the other Particulars of that Accompt; the 
Reſpondent had then no Buſineſs of his own, and in order to get a little Inſight, was 

lad to be employed to go any Errands under Mr. Shaw for Inſight. And if theſe 
Fas arc truc, the main Support of the Petitioner's Argument, founded upon this 
erroneous Suppoſition of the Reſpondent's being Auchinblain's Agent or Writer, is 
entirely removed. 

The only other Queſtion therefore that remains is, Whether the Reſpondent tan- 
guam quilibet, did undertake this Commiſſion or Truſt to produce Auchinblain's 
Intercit within the ſix Months in the Ranking of Vat /on's Creditors, and what the 
Conlequences ought to be of his having neglected fo to do? 

The only Proof of this Fact is the Reſpondent's Oath upon Auchinblain's Re- 
ference, ſo that Auchinblain cannot now be allowed to aver any Fact contrary to 
what the Reſpondent has deponed ; and Charity will induce your Lordihips to be- 
lieve that the Reſpondent has not perjured himſelt. 

And in the fir/t place it appears from this Oath, that his Intercourſe with Auchin- 
blain, which gave Occaſion to this Commiſſion, was cafual and accidental. When 
Auchinblain underſtanding that the Reſpondent was coming to Town, asked him if 
he would carry a Letter to Mr. //hiteford, in order to his delivering up this Debt 
and Diligence againſt Mat ſon, that it might be produced in the Ranking of Mat- 
ſon's Creditors, which Letter the Reſpondent readily agreed to carry. 

240%, That Auchinblain neither then promited, nor thercatter gave the Reſpond- 
ent any Fee or Reward for his Trouble in that Matter, and that all the Reſpond- 
ent did was merely gratuitous. 

34ly, That though Auchinblain acquainted the Reſpondent, that his Purpoſe of 
ſecking up thele Papers from Mr. V hiteford. was in order to their being produced 
in the Ranking of at ſon's Creditors: He did not inform the Reſpondent when 
the ſix Months expired, nor indeed gave any poſitive Orders for producing them at 
all. The Reſpondent no doubt underſtood that they were to be produced jn that 
Ranking, and therefore ſuggeſted to Auchinbl/ain, that he ſhould lend in the Dues 
for — that Intereſt, in caſe he was not himſelf in Town when the Intereſt 
was to be produced: To which Auchinblain anſw red. That the Reſpondent might 
truſt him till he came to Town, which he ſaid would be ſoon, and to which the 
Reſpondent replied, That he would deliver the Letter, and endeavour to get the 
Papers ready when he came to Town. | h 

If the Reipondent has ſworn true in this Particular, the Part that he undertook 
to act in this Aflair was purely gratuitous, and out of Good-will, for which he nei- 
ther was promiled, expected nor received any Reward, which is not very conſiſt- 
cnt with his having been employed therein as Auchinblain's Agent or Writer; and 
all that the eee acknowledges he undertook was to deliver the Letter to 
Mr. J/hiteford, and to get up the Papers from him, fo as they might be ready to 
be produced. And the plain Reaſon why the Reſpondent never thought of produ- 
Cing the fame in the Proce!s of Sequeſtration was, that he did not entertain the leaſt 
Apprchenſion that the fix Months were near ws es. 7 He expected Anchinblain 
uy Day in Town, as Auchinblain had expretly told him that he would ſoon be 
in. having heard nothing to the contrary, nor received any further Inſtructions, he 
reſted ſatisſicd that Auchinblaiu was ſufficiently attentive to his own Intereſt ; all 
that the Reſpondent had undertaken to do was, to deliver Mr. //hiteford's Letter. 
and to get up the Papers from him, all which he faithfully executed. He had no 
mercenary Views in this Undertaking: He could have no earthly Benefit by ne- 
glecting to produce Auchinblain's Intereſt, as he himſelf was none of Mat ſon's. 
Creditors ; further than this he never undertook. So that when Anuchinblain brings 
an Action of Damages, or rather for making good the Profits and Advantages which 
he might have gained over the other Creditors, founded upon a ſuppoſed Neglect of 
Duty, it is incumbent on him to prove that the Reſpondent either was his ordina- 
ry Doer in that or other Afﬀairs, or that he particularly undertook to produce this 
Intereſt in the Ranking of ///at /on's Creditors within the ſix Months. If this was a 
mere gratuitous Office which the Reſpondent undertook without Promiſe or Proſpect 
of Reward. it would be extremely hard if any undeſigned Overſight ſhould ſubject 
him to this heavy Claim of Damages. or which is truly the Cale, to make good to 
Auchinblain what Profits he might have made, had an Advantage been obtained o- 
ver the other Creditors: This would be to lay an effectual Embargo upon all Acts 
of RP or gratuitous Offices. There might be a Colour of Relevancy in this 
Claim, could Auchiublain alledge Fraud or Dole. But as nothing of this Kind ap- 
pears, neither Law nor Juſtice will countenance fo ungracious a Claim. 


In reſpef whereof, &c. 
ALEX. LOCKHART, 


